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Introduction: transnational corporations as addressees or authors of global rules? 

 

Traditionally, the state has been regarded as the sole actor designing the legal framework that 

guarantees private rights, political rights and social rights for all members of society 

(Marshall 1965). In this ideal conception, companies are the addressees of public rules and 

regulations and the state apparatus enforces companies’ compliance to the given legal 

framework. With globalization, however, the activities of companies go beyond the sphere of 

national regulations and transnational corporations (TNCs) are thus no longer subjected to 

individual national legal framework. For a functioning market economy though, some rules 

are indispensable. Therefore, even liberal authors who are very critical of state interventions 

would agree that some rules need to be in place (Friedman 1962; Nozick 1975; v. Hayek 

1945). Yet on a global scale, frameworks that encompass global rules cannot be designed by a 

centralized governmental institution.  

The analysis of global governance processes, referring to rule making and rule 

enforcement on a global scale, clearly demonstrates that the formulation of rules is no longer 

a task managed by the state alone (see, e.g. Braithwaite and Drahos 2000; Brozus, Take and 

Wolf 2003; Günther 2001; Kingsbury 2003; Shelton 2000; Zürn 1998). Rather, in recent 

years, civil society groups as well as TNCs increasingly participate in the formulation and 

implementation of rules in policy areas that were once the sole responsibility of the state or 

international organizations (Matten and Crane 2005). Rule making activities of TNCs and 

civil society groups include, e.g. protecting human rights (Breining-Kaufmann 2004; Kinley 

and Tadaki 2004; Campbell and Miller 2004; Cragg 2005), implementing social and 

environmental standards (Christmann 2004; Scherer and Smid 2000), or involvement in 

peace-keeping activities (Fort and Schipani 2002). Such activities indicate the shift in global 
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business regulation from state-centric towards new multilateral and non-territorial modes of 

regulation with non-state actors involved (Braithwaite and Drahos 2000). 

In legal studies, however, only recently scholars have given credit to these 

developments. Some scholars acknowledge the significance of private rule making (Parker 

and Braithwaite 2003; Teubner 1997) and discuss the responsibility of private firms to 

implement human rights beyond the scope and territory of national regulation (Campbell and 

Miller 2004; Kinley and Tadaki 2004; Weissbrodt and Krueger 2003). Cragg (2005: 24) states 

that there is an ‘emerging international consensus, (…) that respect for human rights is a basic 

obligation of multinational corporations operating at home and abroad’. At present, however, 

neither national nor international law is able to sufficiently regulate the behaviour of 

multinational firms (Avi-Yonah 2003). In their recent discussion on human rights 

responsibilities of TNCs, Kinley and Tadaki (2004: 1021) therefore conclude that  

 

[t]he state-centric framework of international human rights law and attendant 

institutions is at present ill-equipped to regulate powerful non-state actors like 

TNCs, which are, by definition, not constrained by notions of territorial 

sovereignty.  

 

Obviously, the problems of globalization require new conceptions that go beyond traditional 

approaches in legal studies (see, e.g. Günther 2001; Kingsbury 2003; Parker and Braithwaite 

2003). Kingsbury (2003: 295) stresses that an adequate theoretical approach to international 

law ‘must be concerned with participation and with managing inequality’. Günther and 

Randeria (2001) analyse the transnationalization of the law and they identify international law 

firms, legal counsels and international organizations as important private actors that play an 

active role in shaping these processes. TNCs, however, are not yet fully recognized as 
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potential sources of rule-making and enforcement. Too often business firms are mainly 

considered addressees of national regulation rather than the authors of public rules. 

In international relations the situation is quite similar. While the issue of global 

governance and the contribution of non-state actors are widely discussed in the political 

sciences, TNCs have not come into sharp focus yet (see e.g. Abbott and Snidal 2000; Risse 

2002; Zürn 1998). This is also true when students of political sciences explicitly consider the 

process of legalization in world politics, i.e. the process of the institutionalization of 

international rules, and analyse its characteristics. Here the sources of the rules’ obligations, 

the precision of rules as well as their interpretation or enforcement by third parties are 

discussed extensively, while business firms are still neglected (see e.g. Goldstein, Kahler, 

Keohane and Slaughter 2001). In fact, private business firms and their behaviour are rather 

seen as a problem of global regulatory policy than as part of the solution. Therefore, the 

potential of private business firms to contribute to the process of global legalization has not 

been acknowledged sufficiently in the political sciences. 

The state of the art in theory stands in stark contrast to empirical observations in 

management practice. The initiatives of TNCs towards private rule-making are manifold and 

have received various labels: ‘Corporate Social Responsibility’ (CSR) (Smith 2003; Snider 

Hill and Martin 2003; Zadek 2004), ‘Corporate Sustainability’ (Sharma and Starik 2002), 

‘Corporate Citizenship’ (Matten and Crane 2005), ‘Corporate Philanthrophy’ (Porter and 

Kramer 2002), or ‘Business Ethics’ (Cavanagh 2004). Many TNCs engage in self-regulation 

and set up their own ‘codes of conduct’. These codes define the humanitarian and 

environmental standards of their business practices that are implemented within the 

companies. Often, they are even enforced within their entire area of influence, including 

contractors and subcontractors (Sethi 2002, 2003; Williams 2000). TNCs also engage in rule 

making activities at the industry level (see e.g. the responsible care initiative of the chemical 
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industries) and they cooperate with NGOs and state actors in public-private partnerships to 

identify and solve problems in various areas of public concern (Argenti 2004; Grimsey and 

Lewis 2004; Reinicke and Deng 2000; Schneider and Ronit 1999).  

The United Nations even want to explicitly employ this potential of TNCs (Annan 

1999; Williams 2004; www.unglobalcompact.com). At the World Economic Forum in 1999, 

UN secretary general Kofi Annan asked business leaders to join a ‘Global Compact’ with the 

goal of fostering nine – now ten – fundamental principles in the areas of human rights, labor 

and environment worldwide2. Annan argues that the involvement of business is necessary 

because in many Third World countries governments are either unable or unwilling to 

implement social and environmental standards. Since state sovereignty prevents supranational 

organizations like the UN or the ILO from intervening, TNCs in many cases remain the only 

actors that, due to their economic power, can effectively influence conditions. This situation 

has led some students to argue that business firms have an enlarged responsibility to engage 

in these issues (see e.g. Santoro 2000; Weissbrodt and Kruger 2003; Young 2004).  

The UN Global Compact initiative has advanced as one of the most popular examples 

of emerging global government structures. Sahlin-Andersson (2004: 134) describes the UN 

Global Compact as an initiative 

 

in which new rules, standards and reporting systems are advocated as ways of 

coordinating or facilitating collaboration and coordination without challenging 

the sovereignity of individual actors. The Global Compact does emphasize that 

it is not a regulatory framework. Yet, every group that joins the Global 

Compact is expected to comply with and actively spread the agreed principles.  

 

                                                 
2 In 2004, the UN Global Compact has been supplemented with a tenth principle dealing with the problem of 
corruption. 
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As these examples show, new modes of regulation are emerging at a global level. So 

called ‘soft’ forms of regulation and network-building have been growing over the last 

decades (see Mörth 2004) and they ‘tend to transcend the regulation-deregulation divide’ 

(Sahlin-Andersson 2004: 135). 

Given these developments, how could the rule-making activities of TNCs be 

integrated in the new emerging theoretical framework of ‘legalization’ in legal studies and 

political science? In the following, in order to facilitate interdisciplinary discourse, we will 

consider what economics and business management contribute to these problems. We are 

convinced that it is of mutual benefit for the various disciplines (international relations, legal 

studies, economics, and business management) to learn from each other how to approach the 

important issues of global governance and legalization and how these problems affect or are 

affected by transnational business firms. 

To give credit to the different theoretical perspectives of this volume, we will use a 

very broad definition of ‘regulation’. The definition is based on the observation that 

regulation is not confined to law but that there are various sources of regulatory ordering. We 

agree with Parker and Braithwaite (2003: 136) that ‘there exist many forms of formal and 

informal, legal and non-legal ordering in society and multiple motivations and normative 

commitments amongst targets of regulation’. On this broad view, ‘regulation’ stands for 

influencing the flow of events and as governments increasingly shift their energies to enabling 

other actors to regulate (a development that Braithwaite and Parker call the ‘new regulatory 

state’) this broad understanding of ‘regulation’ comes close to the meaning of ‘governance’ 

where not only state organizations but all kinds of actors are involved in rule making. 

 

Transnational corporations as economic actors – insights from economics and the theory 

of the firm 
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Economic theory of free trade 

Many economists do not recommend business support of the UN Global Compact or other 

CSR-initiatives (see e.g. Henderson 2001; Krauss 1997; Lal 2003). Irwin (2002: 214) for 

instance argues: 

 

Still, the best and most direct way to raise wages and labor standards is to 

enhance the productivity of the workers through economic development. Trade 

and investment are important components of that development, and therefore 

efforts to limit international trade or to shut down the sweatshops are 

counterproductive. 

 

In economic theory, the dominant perception is that it is only through free trade that 

worldwide economic development and welfare becomes feasible (Irwin 2002). In past 

decades this position was very influencial on world politics and has led to a policy of 

liberalization and the abolition of trade barriers (Hoekman and Kostecki 1995). Economists 

suggest that market forces are set free so that capital can be optimally allocated and the 

advantages of specialization and division of labor become effective. It is assumed that only 

under the conditions of free trade developing countries can employ their (comparative) cost 

advantages through labor-intensive production. 

A policy in favour of a worldwide harmonization of social and environmental 

standards, or tax rates, as is suggested by some students of legal studies (see e.g. Avi-Yonah 

2000, 2003) is harshly convicted by economists (Irwin 2002). Economists are convinced that 

the definition of a global level playing field would, by contrast, diminish the cost advantages 

of developing countries and would be unfavourable for economic development. Standards are 
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regarded as ‘non-tariff trade barriers’ that only create obstacles to free trade (see e.g. Lal 

1998, 2003). This is one of the main reasons why developing countries have in all multilateral 

meetings, like the WTO or the UNCTAD meetings, voted against the introduction of social 

and environmental standards or the definition of a ‘social clause’ (see critically, Lee 1997). 

From the same perspective, Krauss argues ‘[t]he way to help poor people abroad is to open 

our markets to them … not to force them to adopt human rights standards.’ (Krauss 1997: 51) 

According to Barro (1994, 1997) economic development has to come first, leaving aside 

democratization or social and environmental standards. And even economists from third 

world countries argue ‘a lousy job is better than no job at all’ (Martinez-Mont 1996). 

Therefore, from the economic point of view democratization and social development may be 

seen as a result of economic development but not as its preconditions. 

 

Economic theory and the social responsibility of the firm 

While the comments outlined above are directed towards state policy, some economists also 

criticize the socially responsible behaviour of private business firms (Henderson 2001; Jensen 

2002; Rugman 2000; Sundaram and Inkpen 2004). This was already emphasized by Milton 

Friedman (1970) in his well-known statement ‘the social responsibility of business is to 

increase its profits’. Friedman has examined initiatives of business firms and managers that 

were not oriented towards profit-making but towards emphasizing the social responsibility of 

the company. Friedman (1970) rejects such activities and even claims that they harm the roots 

of the free society. While he entitles owners of business firms to behave in a socially altruistic 

way – they can do whatever they want with their money – he harshly criticises managers that 

are not focusing solely on profits because they are wasting the money of other people. 

Managers, as agents of the company owners, are obliged to act in the owner’s best interest 

and this interest is usually to increase profits. Today this position has become widely known 
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as the so-called shareholder-value orientation of the corporation. This critical position towards 

corporate social responsibility also becomes obvious in recent statements of economists. In 

his examinations of the stakeholder approach, Jensen (2002: 242) rejects the social 

responsibility of the firm: 

 

stakeholder theory plays into the hands of self-interested managers allowing 

them to pursue their own interests at the expense of society and the firm’s 

financial claimants. It allows managers and directors to invest in their favourite 

projects that destroy firm-value whatever they are (the environment, art, cities, 

medical research) without having to justify the value destruction. 

 

Profit-orientation, however, is not set absolute, neither in Friedman’s nor in Jensen’s 

conception. They both stress that managers have to abide by national and local laws and by 

common decency. Friedman, for example, refers to ‘basic rules in the society, both those 

embodied in law and those embodied in ethical custom’ (Friedman 1970: 218). Profit-

orientation is instead justified (in the tradition of Adam Smith) through the increase of public 

welfare that it generates and of which all members of a society should profit. In the words of 

Jensen: ‘… social welfare is maximized when all firms in an economy maximize total firm 

value.’ (Jensen 2002: 239) This, however, only works under the precondition that the state 

sets the rules of the economic game and all members of the society can be forced to comply 

with these rules. The state produces the public goods that neither the market nor any private 

actor can supply. In addition, the state attempts to define the rules in a way so that the 

externalities of market coordination can be internalized. 

Therefore, the coordination mechanism of the market only develops in the desired 

direction if the market is embedded in a politically designed framework of rules and this 
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‘framework’ defines the rules that are necessary to achieve the optimal allocation of resources 

through market processes. The framework then assures that actors can pursue their private 

interests without considering the desired societal outcome such as economic welfare and 

peace. As long as certain preconditions are in place, the ‘invisible hand’ (Adam Smith) of the 

market will help to achieve these goals. 

In this model of the integration of society the design of the regulatory framework is 

the sole task of the state. This is still a dominant premise in the economic theory of the firm. It 

also becomes obvious when Sundaram and Inkpen (2004) suggest that managers of 

corporations should focus on profits only to satisfy the legitimate concerns of shareholders 

assuming that ‘[t]he interests of stakeholders such as employees, suppliers, bondholders, 

communities, and customers are protected by contract law and by regulation’ (Sundaram and 

Inkpen 2004: 335). Thus, it is the state that has to define and to enforce the rules according to 

which economic processes can develop. The liberal model of society is based on a strict 

separation of the public sphere (state) and the private sphere (economy) (Friedman 1962). The 

state sets the rules of the game and the companies pursue profits within these rules. 

Conclusively, in the economic model, firms are considered as economic actors only. While 

so-called ‘political’ activities of firms such as lobbying or public relations (Keim 2001) as 

well as an instrumental understanding of corporate social responsibility are seen as part of the 

economic role (see e.g. McWilliams and Siegel 2001), an intrinsic political or social 

responsibility of the firm is rejected. 

 

The limits of the liberal model of society3  

It is debatable whether this model of state regulation still fits under the circumstances of 

globalization. Despite liberals’ scepticism of a strong state, the liberal model nevertheless 
                                                 
3 It is important here to note that our use of the words ‘liberal’ and ‘republican’ is drawn from the literature of 
political philosophy (see e.g., Habermas 1998). This may be confusing to readers from the US where bumper-
sticker political language has changed the original meaning of these terms. 
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assigns regulatory power to the state only. This perspective is problematic in two respects: the 

limits of formal law and bureaucracy on the one hand and the process of globalization on the 

other. 

First, abstract rules never perfectly fit to all kinds of situations in daily life but need to 

be adjusted and interpreted constantly. Therefore, in order to implement state-designed rules 

according to their original purpose, private actors have to consider – like state actors do – how 

their actions best serve public welfare (see Steinmann and Löhr 1996). Particularly, in the 

modern society, the state is incapable of recognizing and anticipating all possible conflicts, 

and by legislation and bureaucracy to coordinate problems that can arise from an increasingly 

interconnected and highly complex environment. Therefore, social integration cannot be 

sufficiently achieved by state-designed formal rules only (Stone 1975). In this context, Paine 

(1994) has pointed out the importance of ‘organizational integrity’. She argues that 

corporations need a comprehensive approach that goes beyond legal compliance because 

otherwise the organization could be deprived of benefits. Therefore, deficits in regulation 

have to be managed in self-organizing processes among the parties involved where companies 

voluntarily abide by self-defined rules. This shows that business ethics is both a necessary and 

complementary element for regulating the market (Stone 1975; Steinmann and Löhr 1996; 

Steinmann and Scherer 2000). The commitment to voluntary codes that complement national 

regulations is, however, only credible if the commitment gets controlled regularly, if the 

results are transparent and can be verified by an external independent party (Weissbrodt and 

Kruger 2003).  

With globalization regulatory gaps are increasing (Beck 2000; Giddens 1990; 

Habermas 2001) and the question arises whether the liberal model of society is still the 

appropriate foundation for explaining the current ‘move to law’ in international relations. 

Globalization processes not only increase the complexity of the environment, but also enable 
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economic actors to cross the territory-bound regulation of state agencies (Zürn 1998). Due to 

technological progress it has become possible for companies to split up their value-chain 

processes and distribute their production sites worldwide. As a result, companies are no 

longer subject to the rules defined by the nation state but can choose among alternative 

regulations according to economic criteria only (Ghemawat 2003; see critically, Scherer 2003, 

2004). By doing so, economic actors undermine the internal sovereignty of the nation state, 

namely the ability of the state ‘to independently set rules and limit or regulate any private 

activity on its territory’ (Reinicke and Witte 1999: 345, translation by the authors).  

Regarding the obvious limits of positive law and bureaucracy on the one hand and the 

consequences of globalization on the other, the liberal model of state-regulation has become 

questionable. International law scholars have also learnt from regional initiatives like the 

European integration process and they are currently rethinking their definition of sovereignity 

and starting to develop concepts of multilevel governance (Bernhard 2002). 

Interestingly though, many economists do not regard the loss of regulatory capacity of 

the nation state as a problem for the liberal model of society. Rather they take the competition 

between locations and regulations (competition of systems) as an opportunity to limit the 

influence of the state, to cut back on overregulation, and to stress market forces, assuming that 

such a competition of systems results in an optimal level of regulation (see e.g. Marciano and 

Josselin 2003; Siebert 1998). However, what is neglected in these expectations is that a 

functioning system of competition requires ‘rules of the game’ that are enforceable by an 

arbitrator (see critically, Avi-Yonah 2000). For the competitive markets in goods and services 

this role has been assigned to the state. For the competition of legal institutions there does not 

exist a comparable institution at the global level. As a consequence, to attract foreign capital, 

some states do not protect human rights, rather they, for instance, suppress unions (Chan 

2003), only have loose environmental regulation (Greider 1997; Scherer and Smid 2000), or 
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cut taxes and loosen the social safety net (Avi-Yonah 2000) thereby increasing the pressure 

on other states to do so as well. Obviously, we need institutions of global governance that 

determine which measures are regarded as ‘fair-play’ in the competition of systems.  

 

 

Social responsibility of firms in the field of business management 

 

The instrumentalization of corporate social responsibility 

Many students of business management deal with these developments in an ambiguous 

manner. This is particularly true for the research under the labels of ‘business and society’, 

‘stakeholder theory’ and ‘corporate social responsibility’ that have gained wide attention. 

While these theories address the problematic social and environmental consequences of 

business activities, virtually all these approaches have in common the explicit or at least tacit 

uncritical acknowledgement of the economic role of the firm. Therefore, these schools of 

thought are an unstable basis for an extended understanding of the responsibilities of TNCs in 

a world society (see critically, Margolis and Walsh 2003; Scherer and Kustermann 2004; 

Scherer and Palazzo 2007; Walsh et al. 2003; Walsh 2005).  

Carroll (1979, 1991) has come up with a four-dimensional conceptual model of 

corporate social performance (see also Wartick and Cochran 1985; Wood 1991). The author´s 

definition of CSR addresses ‘the entire range of obligations business has to society’. It 

considers economic, legal, ethical, and discretionary responsibilities and places the priority on 

the economic role of the firm. In Carroll´s model it remains unclear how these different 

obligations of the firm are interconnected and how tensions between, for instance, the 

economic and the ethical role of a firm could be resolved. In respect to legal responsibilities, 

Carroll (1979: 500) states, ‘society expects business to fulfil its economic mission within the 
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framework of legal requirements’, and ignors cases of state failure as discussed in the 

previous chapter of our paper. 

The stakeholder approach was developed by Edward Freeman in the 1980s (Freeman 

1984; Freeman and McVea 2001). Freeman pointed out that when managers formulate and 

implement the company’s strategy they not only have to satisfy the expectations of the 

shareholders or the clients of the company but also need to recognize various stakeholder 

interests. Depending on the amount of pressure a single stakeholder can exert on the company 

in a conflict, its interests have to be taken into consideration. This highlights that the 

stakeholder orientation has been instrumentalized for profit maximization (see critically, 

Scherer and Kustermann 2004; Scherer and Palazzo 2007; Whetten, Rands and Godfrey 

2002). Some authors are now proposing that for the purposes of stakeholder identification not 

only the power potential, but also the legitimacy and urgency of the stakeholders’ claims 

should be taken into account (Agle, Mitchell and Sonnenfeld 1999; Mitchell, Agle and Wood 

1997). However, as long as power still dominates the other two factors, as is suggested by 

Frooman (1999) or Jawahar and McLaughlin (2001), only the stakes of groups will be 

recognized that are either instrumental for profit-making or able to harm the company 

economically.  

In this perspective, the involvement of TNCs in processes of international legalization 

is determined by stakeholders. It is the stakeholders’ demands and power that are shaping the 

TNCs’ contribution to legalization processes. Since TNCs in this conception are only giving 

in to stakeholder demands if those can potentially harm their business, TNCs’ rule making 

activities are solely driven by an economic rationale and not by considerations of serving the 

res publica. However, we assume that even though in most cases scandals have triggered a 

company’s move to self-regulation, some business firms have decided without any pressure 
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from stakeholder groups to commit themselves to a number of principles or join initiatives of 

self-regulation (see e.g. Spar and La Mure 2003). 

Some scholars of the business and society approach argue that corporate social 

performance is best monitored through the instruments of public policy and government 

regulatory agencies (see e.g. Preston and Post 1975; Buchholz 1992). Likewise, as we have 

analyzed above, scholars in favour of the shareholder value maximization theory rely on the 

state to design a legal framework (Sundaram and Inkpen 2004). Yet the previous chapter has 

shown that the effectiveness of national law to regulate economic activities has substantially 

decreased over time and, therefore, under the circumstances of globalization, such a reference 

to national law and administration has become problematic. 

In sum, business and society as well as the stakeholder approach only offer an 

insufficient explanation for the involvement of TNCs in processes of international 

legalization. Both approaches suffer from two major shortcomings. First, some scholars of 

these approaches still refer to the state when it comes to regulate economic actions and 

systematically fail to acknowledge the new situation that has evolved through globalization. 

Second, both approaches remain tightly embedded in the liberal economic model and do not 

recognize the need for a normative theory to determine the role of the TNC in world society. 

Reasons for these problems can not only be traced back to the misleading social theory, but 

also to the problematic positivist research methods that business and society research engages 

in. Scherer and Kustermann (2004) have demonstrated that the research methodology 

fundamentally drives the direction of theory-building and can bias results. Therefore, the 

authors suggest that business and society researchers should critically revise their methods 

(see also, Scherer and Palazzo 2007). 

In light of these problems of existing approaches, alternative conceptions are required. 

Those have to come up with a well-grounded re-definition of the role of the TNC in the 
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legalization process. In the following parts of the paper alternative models of the role of the 

TNC are presented. 

 

 

 

From market economics to utopia? – critical management and the ideal discourse 

coordination 

There is one major school of thought in business management, which is highly critical 

towards the mainstream approaches of business and society and corporate social 

responsibility. Critical management studies pick up the 1970s version of Jürgen Habermas’ 

critical theory based on the concept of the ‘ideal speech situation’ (Habermas 1971). These 

approaches reject economic ideology and its tendency to support the concerns of powerful 

actors only. Therefore, critical management studies analyses the conditions of modern 

organizations and attempts to reveal structures of power and dependency in order to change 

social conditions (see e.g. Alvesson and Willmott 1992, 1995, 2003). Critical researchers 

want to give a voice to those whose concerns are systematically suppressed, e.g., low skilled 

workers, women, minorities, the poor, etc. The economic constitution of the market as well as 

the hierarchical structure of modern organizations is conceived of as a measure for systematic 

suppression and control (see e.g. Boje and Dennehy 1993). Thus, critical management has a 

tendency to be anti-market and anti-hierarchy. As an alternative mode of coordination the 

ideal discourse in the sense of Habermas is suggested. The ideal discourse conditions include 

freedom of access, participation with equal rights, truthfulness of the participants, and 

absence of coercion (cf. Habermas 1971: 136 et seq., 1993: 56). Habermas suggests a form of 

coordination that is oriented towards mutual understanding and agreement where the 
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participants in discourse coordinate their plans of action consensually. For the business firm 

the critical management approach 

 

requires that stakeholders who influence or are influenced by organizations be 

identified as legitimate participants in the discourse on its strategy. Ideally, 

organizational goals should be settled discursively, through rational 

argumentation under undistorted communicative conditions. (Shrivastava, 1986: 

373) 

 

This approach is now even acknowledged by stakeholder theorists. In his attempt to 

fill the normative gap of stakeholder theory, Phillips (2003) suggests designing stakeholder-

dialogues according to the Habermasian approach: 

 

While difficult in practice, the implication is that managing for stakeholders 

would entail duplicating as far as possible the conditions of the ideal speech 

situation. (Phillips, 2003: 112) 

 

However, we think that this approach is not feasible. Rather it appears to be a utopian 

or at least ‘too idealistic’ approach to societal coordination which is now even conceded by 

Habermas (1998: 244) (see also critically, Elster 1986; Scherer and Palazzo 2007; Steinmann 

and Scherer 2000). From our point of view private economic actors cannot be conceptualized 

in international legalization processes if market dynamics and hierarchies are abandoned. 

Rather, a theoretical framework has to be based on the realities of the economic environment. 

It has to capture the empirical observation that companies have themselves come up with 

systems of rules that are aimed at disciplining market forces in the global arena. It will require 
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concerted effort and political will of all participants to equip these emerging self-regulatory 

systems with means that allow for democratic controls (see Scherer and Palazzo 2007). The 

concept of politics elaborated here is very different from the power politics model underlying 

economic theory (see, e.g. Keim 2001). Its underpinnings require a renewed picture of the 

relationship between politics and economics. It has been shown in this chapter that neither the 

mainstream approaches to CSR with its uncritical acceptance of economic ideology, nor 

critical management with its insensitivity to the benefits of market coordination and 

hierarchical control can provide the foundations for a new role of the TNC and its 

contribution to the legalization of global rules (see Scherer and Palazzo 2007). 

 

Towards a political concept of corporate social responsibility – the contribution of 

Steinmann et al. and Matten and Crane 

In the search of a more suitable foundation of a new theory of the firm, European academics 

have drafted approaches that are able to take the social responsibility of the firm as a political 

actor in the world society more seriously. For instance, authors like Horst Steinmann and his 

colleagues as well as Peter Ulrich and just recently the corporate citizenship approach 

presented from Dirk Matten and Andrew Crane point into such a new direction. By political 

we mean activities 

 

in which people organize collectively to regulate or transform some aspects of 

their shared social conditions, along with the communicative activities in which 

they try to persuade one another to join such collective actions or decide what 

direction they wish to take. (Young 2004: 377) 
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The business ethics approach according to the Erlangen conception has a 

‘supplementing function’ in respect to the positive law of the state (Steinmann and Löhr 1994, 

1995, 1996; Steinmann and Scherer 2000). This means that ethics in the sense of a self-

organizing responsible activity is required whenever there is no other general rule available or 

when present rules fail to resolve conflicts that result as external effects from business 

activities. The supplementing function exercised by the corporation results from a republican 

model of politics. In the republican model, the double role of the corporation as private citizen 

(‘bourgeois’) and as citizen of a state (‘citoyen’) is emphasized (Habermas, 1998). It is 

assumed that the role of the corporation resembles this double role of a citizen in a state.  

As ‘citoyens’, corporations, as much as individual citizens, help to design rules that 

are of general interest. The ‘general interest’ is not, as in the liberal model of politics, the 

result of the aggregation of individual interests, but the result of a communication process 

through which individuals form or change their preferences over time (Elster 1986). The aim 

of such an interactive process is to come up with a common understanding of which goals 

shall be pursued and what rules are required. Only within this collectively defined political 

order, a domain of freedom is defined where citizens as well as corporations pursue their 

individual interests in their role as private citizens. In the republican view the citizens define 

these rules collectively (Steinmann and Scherer 2000). However, the 

 

state’s raison d’être does not lie primarily in the protection of equal individual 

rights but in the guarantee of an inclusive process of opinion- and will-formation 

in which free and equal citizens reach an understanding on which goals and 

norms lie in the equal interest of all. In this way the republican citizen is credited 

with more than an exclusive concern with his or her private interests. (Habermas 

1998: 241) 
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By contrast, liberal philosophy, which is part of the economic model of the integration 

of society, only recognizes citizens who always pursue their individual interests, in the market 

as well as in politics (see Elster 1986; Friedman 1962; see critically, Habermas 1998). 

Citizen’s choices in the market and in politics are an expression of their egoistic motives and 

therefore politics is in the liberal conception only power politics:  

On the liberal view, politics is essentially a struggle for positions that grant 

access to administrative power. The political process of opinion- and will-

formation in the public sphere and in parliament is shaped by the competition of 

strategically acting collectives trying to maintain or acquire positions of power. 

Success is measured by the citizens’ approval of persons and programs, as 

quantified by votes. In their choices at the polls, voters express their preferences. 

Their votes have the same structure as the choices of participants in a market, in 

that their decisions license access to positions of power that political parties fight 

over with a success-oriented attitude similar to that of players in the market. 

(Habermas 1998: 243) 

 

The conception of business ethics by Steinmann et al. follows the republican model of 

politics and regards the corporation as a political actor with rights and duties and by doing so 

is able to justify why corporations should contribute to processes of legalization. Matten and 

Crane (2005) go a step further and do not constrain the role of the TNC on citizen’s rights and 

duties but argue that the corporation holds a ‘catalyst function’ of citizenship rights. 

Then, ‘corporate citizenship’ refers not only to the citizen-like role of the corporation, 

but defines corporate citizenship as the ‘role of the corporation in administering citizenship 

rights for individuals’ (Matten and Crane 2005: 173). With this conceptualization, Matten and 
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Crane take account of the observation that in times of globalization companies already fulfil 

the function of protecting, enabling and implementing citizen rights (Matten and Crane 2005). 

This is particularly true when (1) the state withdraws or has to withdraw, (2) the state has not 

yet implemented basic rights, or when (3) the state is principally unable to do so. Matten and 

Crane examine the possible channels of influence for corporations within the framework of 

corporate citizenship, namely the assistance of corporations in the implementation of private, 

social, and political rights. This conception provides a major contribution to the discussion of 

legalization because it highlights the role of the private corporation in the process of 

designing global rules and implementing citizenship rights. In addition, such a 

conceptualization of the role of the TNCs also touches upon a realm that in liberal theory has 

been the sole responsibility of the state. 

Regarding those two different perspectives on the political role of TNCs, the question 

arises of how these concepts of the republican business ethics, and Matten and Crane’s 

corporate citizenship approach could be reconciled. We argue that those concepts have a 

complementary structure. We agree with Matten and Crane that the term ‘citizenship’ should 

not be used in a superficial manner when dealing with corporations (see, e.g. Moon, Crane 

and Matten 2005). Corporations do not have the right to vote, which is essential for the status 

of a citizen in a democratic state. However, we know that as corporations business firms are 

legal persons that bear rights and obligations: corporations can own property, can make 

contracts, and can be taken to court, their citizen-alike role is, however, not restrained to 

private rights. 

Numerous countries have defined such rights and duties of corporations through their 

constitutions, and even before the European court of human rights, legal persons such as 

corporations are considered legal entities. The German constitution, for example, points out 

that all fundamental rights also apply to corporate actors. Due to freedom of association, 
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corporations own in a sense political participation rights. They exert these rights for instance 

through professional associations that determine the standards of their profession or through 

committees that determine technical norms thereby contributing to the legalization of rules. In 

fact, the exertion of political participatory rights of companies is already included in the 

corporatist model of the political sciences.  

The previous section has shown that corporate citizenship and corporate social 

responsibility, although sometimes used synonymously, have very different connotations. 

Corporate citizenship stresses the reciprocal relationships between companies, states and civil 

society in global governance processes. Whitehouse (2003) elaborates that while CSR on the 

one hand emphasizes the necessity for corporations to comply with societal norms, corporate 

citizenship on the other hand stresses the duties and rights that tie corporations to the 

development, diffusion and execution of various forms of regulatory schemes. We have 

demonstrated that the corporate citizenship concept of Matten and Crane accounts for the 

state-like roles of TNCs and thus serves particularly well to theoretically capture the rule-

making activities of TNCs. For a re-conceptualization of the societal role of the firm, we 

therefore suggest further research based on Matten and Crane’s definition of corporate 

citizenship. By going beyond the dominating assumption of a strict division of labor between 

business and politics, Matten and Crane propose a fruitful theoretical framework for 

explaining the contributions of TNCs to processes of international legalization. 

 

Legitimacy in question – the politically-embedded TNC in a globalized world 

In a globalized world we cannot assume that legal and legitimate institutions are already 

properly in place anywhere in the world. Instead, many developing or emerging countries still 

have a long way to go towards the rule of law (e.g. see the case of China in Peerenboom 

2002). Rather than waiting for governmental agencies starting institutional reform on the 
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national or global level the UN Global Compact asks private business firms to engage in the 

process of legalization as politically responsible actors. 

To date approximately 2000 companies have followed this call and subscribed to the 

Global Compact. The motivaton of business frms to take part in this initiative may be mixed 

ranging from public relations, through instrumental CSR to altruistic behaviour. However, in 

the course of their membership, business firms get more and more involved in public 

discourse with civil society groups or governmental agencies on issues of public concern. And 

even though many business firms are initially pressured by NGOs to engage in CSR projects 

and react with a strategic attitude (see Spar and La Mure 2003), many of them change their 

behaviour during an organizational learning process from reactive, instrumental, step-by-step 

strategies to proactive, responsible, inclusive and open discourse (see e.g. Zadek 2004). 

More recently, political scientists have emphasized the role of communication and its 

binding character in the world wide implementation of human rights. Risse (1999) suggests 

that initially oppressive political regimes often get into a situation of ‘argumentative self-

entrapment’ when they start dealing with human rights concerns and arguing with human 

rights activists. Once these communications get under public scrutiny, the behaviour of 

governments will be critically measured against their own public statements. And they may be 

motivated to give in the arguments proposed by human rights activists and the world 

community. The same process may apply to the behaviour of business firms, which often 

starts as instrumental CSR and sometimes emerges into true socially responsible engagement 

for public concerns (see e.g. Argenti 2004; Zadek 2004). 

Through the engagement of business firms in public dialogue on problematic issues 

they not only apply their own standards, but vis-à-vis the problems and concerns of affected 

citizens they also assist in interpreting and resolving human rights and social and 

environmental issues. This process may also help fill the legitimacy gap in global politics 
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(ung 2003). In addition, if business firms take part in open and public debates, their activities 

come under the control of a critical public. It is arguable if such discourses can reach the same 

degree of democratic legitimacy as democratic elections and parliamentary control but it 

nevertheless shows a route towards greater legitimacy in the process of legalization (see 

Palazzo and Scherer forthcoming; Scherer and Palazzo 2007).  

In terms of the legal or legitimate ‘quality’ of rules, one could argue that rules 

designed and enforced by private actors do not have the same status as rules set by state-

actors (Habermas 2004). In this debate, the differentiation between ‘rule of law’ and ‘legal 

codes’ is helpful (see Schachtschneider 2004). While the rule of law describes an ideal 

situation that has resulted from a deliberate discourse between the citizens (see Habermas 

1996); legal codes, which are based on formal rules and institutions are simply an instrument 

for achieving this ideal. Thus, the legal code is just one element of a lawful state and citizens 

(including TNCs) also need to make a contribution. The quality of rules is then measured by 

their legitimacy, which in turn is dependent on the aforementioned public discourse and the 

democratic structures and processes in which public discourses are embedded (Habermas 

1996, 1998).  

In that context, a debate about ‘soft laws’ has emerged. Soft laws can be broadly 

defined as ‘rules of conduct which, in principle, have no legally binding force, but which 

nevertheless may have some practical consequences’ (Snyder 1993: 198). In political science, 

it is mainly discussed whether compliance levels of soft laws are different from compliance 

levels with hard laws (legal codes). Opinions are mixed but scholars with a narrow legal 

perspective argue that since soft law lacks the possibility for legal sanctions, compliance 

levels are lower. For TNCs that are operating in a global arena, however, most rules are ‘soft’ 

as neither an individual nation state nor an international organization can in most cases 

sanction the wrongdoing of companies abroad. Further research should identify the conditions 
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which need to be in place so that companies comply with soft rules. We assume that external 

as well as internal provisions have to be made (see, e.g. Weissbrodt and Kruger 2003). 

Internally, systems and incentives have to be created so that voluntary codes become part of 

all business decisions and are implemented throughout the company (see e.g. Leisinger 2003; 

Parker 2002). Externally, the commitment to a code has to be made public and policies have 

to be made transparent. That enables civil society groups to actively control the activities of 

TNCs and interact with the company in cases of conflict. Such transparency provisions are 

thus crucial because in the end, the level of engagement with stakeholders determines whether 

corporate behaviour is perceived as legitimate or not. Many companies nowadays invite their 

stakeholders to discuss their corporate policies (e.g. Novartis, Puma, The Gap etc.). Regular 

dialogue consequently serves the company as well as the stakeholders. Through 

institutionalized dialogue fori, companies can pick up societal opinions and moods, anticipate 

risks and adjust their policies accordingly. Stakeholders gain a channel through which they 

can negotiate their positions and hold the company accountable. 

 

Problems and unsolved questions of corporate social responsibility  

 

Globalization has consequences for the process of legalization that can no longer be explained 

through the regulatory power of the nation state alone. On a global scale, rules developed on 

various levels and were mainly driven by private actors such as International Organizations, 

NGOs or Transnational Corporations (Günther and Randeria 2001; Teubner 1997). Many 

TNCs commit themselves to their own ‘codes of conduct’ that encompass basic standards in 

the areas of environmental, social, and labor rights. Through the implementation of these 

standards, TNCs became authentic sources for global rules (Scherer and Baumann 2004). 
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The rather pragmatic reaction of TNCs to the dynamics of globalization took place 

long before the theoretical discourse was able to integrate these voluntary initiatives into its 

analytical framework. Now, as rule-setting activities of private actors are becoming more and 

more visible in the global arena, a rethinking of the traditional doctrine of sources of law has 

started and a discourse about the emerging legal pluralism on a global scale is underway.  

The argument that TNCs should participate in rule making mechanisms on the global 

level provokes several questions and issues. We will concentrate on two major ones: (1) the 

question of how the problem of a growing democratic deficit of private actor’s rule making 

can be solved; (2) the problem of how the internal organization of TNCs must be changed so 

that structures and process allow for engagement in public deliberation to contribute to the 

legalization of global rules. 

(1) Even though the deliberate process advanced in the preceeding chapter may lead to 

higher legitimacy of private engagement in global rule making, the issue is not completely 

resolved. In a democratic state, citizens collectively form their will. Through elections they 

decide directly or indirectly under what government and under what rules they want to live 

together. The political order is therefore based on the agreement of the people and is thus 

legitimized (Habermas, 1998). In the role model of the TNC that we have sketched out in this 

paper, however, corporations decide on the further development of a global framework and 

influence its general conditions without having in advance been elected, authorized or 

controlled democratically (see Palazzo 2002; Scherer and Palazzo 2007). Although political 

scientists are currently exploring new, pluralistic forms of accountability in global politics 

(e.g. Benner et al. 2004), one could critically argue that for instance the Global Compact of 

the United Nations is based on paternalism that blindly trusts on the ‘good’ corporation, 

without providing sufficient control mechanisms. 
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Is corporate citizenship in the end not the solution but the problem itself when 

corporations exert their power to define global rules in a way that serves their economic 

interest best (see Shell 2004; Siedel 2002 as recommendations for political lobbying)? How 

can the democratic deficit in global governance be balanced (Edwards and Zadek 2003; Orts 

1995)? Doesn’t the new role of the corporation have consequences for the internal 

constitution of the corporation, the corporate governance? We suggest that to the extent 

corporations act politically they also have to open up their internal structures and processes 

for public control, thereby enabling democratic legitimacy. However, the consequences for 

the corporate governance have to be elaborated in further research (see, e.g. Driver and 

Thompson 2002; Parker 2002). Generally though, it has been shown that whether the 

involvement of private actors in public rule making is seen as a threat or an asset to 

democracy also heavily depends on the definition and conceptualization of democracy. 

Frykman and Mörth (2004) discuss three notions of democracy (liberal, republican and 

deliberative) and conclude that unless democracy is defined merely in terms of representative 

democracy, there is room for the integration of private actor’s rule making activities. 

(2) The detailed organizational implementation of a political concept of CSR that is 

advanced here is beyond the scope of this paper (see, e.g. Fung 2003; Steinmann and Scherer 

2000; Scherer and Palazzo 2007). It will create a number of further questions, including the 

problem of how the process of strategy development and implementation can be designed 

concretely in terms of structures, procedures, and personnel in order to take into account the 

demands for economic success and social responsibility. Considerations already voiced point 

to a similar structure in the economic and ethical governance process (see, e.g. Quinn 1996; 

Simons 1995; Steinmann and Kustermann 1998). This leaves open, however, how the 

practical limitations of the firm’s engagement in public dialogue can be overcome in the 

context of strategy formulation. To develop answers to this and other questions is the topic of 
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future scholarly effort, at least when it is a question of a socially responsible strategic 

management that is not only substantiated in theory but can also be implemented practically. 

As the previous parts have indicated, in the process of justifying a new role of the 

TNC many questions remain open. The paper, however, has made clear that the traditional 

mode of governance with the state as the sole source of rule making is no longer adequate in 

light of emerging global governance structures. TNCs as well as other private actors already 

actively contribute to the protection of human, environmental, and labor rights and thus fulfil 

state-like functions on a global level. We have shown the different levels to which private 

actors can be integrated in the theoretical frameworks of economics, business management, 

and corporate social responsibility. And it has become obvious that social sciences need to 

cooperate in order to develop an interdisciplinary theoretical framework that is able to explain 

the role of the TNC in the process of legalization. 
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